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THE LEVIN-THOMPSON PROPOSAL: HOW 
REGULATORY IMPROVEMENT VEERS OFF TRACK

ANGELA ANTONELLI

On March 25, 1999, Senators Carl Levin (D–
MI) and Fred Thompson (R–TN) introduced 
S. 746, the Regulatory Improvement Act of 1999.  
The impetus behind this initiative is a concern 
about the increasing number of expensive, one-
size-fits-all rules with diminishing returns—regu-
lators chasing smaller and smaller risks at greater 
and greater costs—and the lack of accountability 
of regulators to the public for decisions they make.

As currently drafted, the Regulatory Improve-
ment Act would affirm broad    agency discretion, 
fail to improve public health, safety, and environ-
mental outcomes significantly, and would make it 
more difficult for Congress, the courts, and the 
public to hold agencies accountable for their deci-
sions. Not surprisingly, the White House has 
stated its willingness to sign the bill while oppos-
ing other regulatory accountability bills in 
Congress. 

The Regulatory Improvement Act of 1999 
would help regulators avoid accountability and 
issue the regulations they want because it:

1. AAAApppppppplilililieeees s s s tttto o o o a a a a ssssmamamamalllll l l l sssseeeet t t t oooof f f f aaaalllll l l l rrrruuuulllleeeessss.  .  .  .  The bill’s 
requirements apply only to major rules, less    
than 2 percent of all final rules. According to 
the U.S. General Accounting Office (GAO), 
between April 1, 1996, and September 30, 

1999, the federal government issued 15,280 
final rules. Of these, 222 
were major final rules 
with an annual economic 
impact of more than 
$100 million. 

2. EEEExxxxeeeemmmmpppptttts s s s ttttoo oo oo oo mmmmaaaannnny y y y rrrruuuulllleeeessss....  
The bill exempts a broad 
range of rules that can 
include pesticide and 
food rules. As a result, as 
little as 1 percent of final 
rules may actually be 
subject to the bill’s 
requirements. 

3. AAAAffffffffiiiirrrrmmmms s s s bbbbrrrrooooaaaad d d d aaaaggggeeeennnnccccy y y y 
rrrruuuulllleeeemamamamakkkkiiiinnnng g g g ddddiiiissssccccrrrreeeettttiiiioooonnnn. . . . In 
May 1999, the D.C. cir-
cuit court concluded in American Trucking Asso-
ciation v. EPA that under the non-delegation 
doctrine, the Environmental Protection Agency 
cannot interpret a statute so loosely that it 
becomes an unconstitutional delegation of leg-
islative power. S. 746 would affirm an agency’s 
discretion to interpret a statute and justify its 
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consideration of a limited set of regulatory 
options.

4. LLLLaaaacccckkkks s s s eeeeffffffffeeeeccccttttiiiivvvve e e e ddddeeeecccciiiissssiiiioooon n n n ccccrrrriiiitttteeeerrrriiiiaaaa. . . . There is noth-
ing to prevent an agency from issuing a final 
rule that is “not likely to provide benefits that 
justify the costs” or  fails to select the option 
that would “substantially achieve the rulemak-
ing objective in a more cost-effective manner, or 
with greater net benefits” than other alterna-
tives considered.

5. CCCCrrrreeeeaaaatttteeees s s s lllloooooooopppphhhhoooolllleeees s s s tttto o o o aaaavvvvooooiiiid d d d aaaannnnaaaallllyyyyssssiiiis s s s rrrreeeeqqqquuuuiiiirrrreeee----
mmmmeeeennnnttttssss. . . . The bill allows an agency to adopt a 
major rule without doing the required cost-
benefit analysis if the agency finds “good cause” 
that “conducting the regulatory analy-
sis…before the rule becomes effective is 
impracticable or contrary to an important pub-
lic interest.” A 1999 GAO report suggests that 
up to one-fifth of the final major rules—
approximately 10 each year—may never be 
subject to the initial or final analytical require-
ments based on past agency actions.

6. FFFFaaaalllllllls ss ss ss shhhhoooorrrrt t t t oooon n n n rrrriiiissssk k k k aaaasssssssseeeessssssssmemememennnnt t t t ttttrrrraaaannnnssssppppaaaarrrreeeennnnccccyyyy. . . . 
Even though the risk analysis requirements are 
the strongest part of this bill, weaknesses 
include:  agency discretion about when to 
inform the public of a risk assessment and to 
perform comparative risk analysis; the exclu-
sion of risks associated with declines in income; 
and the failure to require agencies to fully dis-
close to the public all of the data they intend to 
rely on in making risk assessments.

7. LLLLeeeeaaaavvvveeees s s s ““““ppppeeeeeeeer r r r rrrreeeevvvviiiieeeewwww” ” ” ” ddddiiiissssccccrrrreeeettttiiiioooon n n n wwwwiiiitttth h h h aaaaggggeeeennnncccciiiieeeessss. . . . 
Only rules that cost more than $500 million 
annually would be covered. Agencies will 
determine what kind of peer review—formal or 
informal—is warranted. Peer review is not nec-
essary if the agency and the Office of Manage-
ment and Budget (OMB) already determined 
that the rule has been subjected to “adequate” 
peer review.  

8. AAAAlllllllloooowwwws s s s eeeeaaaacccch h h h aaaaggggeeeennnnccccy y y y tttto o o o aaaaddddooooppppt t t t iiiitttts os os os owwwwn n n n aaaannnnaaaallllyyyyttttiiiiccccaaaal l l l 
gggguuuuiiiiddddeeeelilililinnnneeeessss. . . . A 1998 GAO report concludes that 
agencies lack consistency and clarity in their 
regulatory economic analysis methods and 

reporting. Nevertheless, S. 746 would allow 
each agency to develop it own guidelines and 
assumptions for regulatory analyses, rather 
than follow one set of guidelines, which would 
make comparisons between agencies difficult. 

9. IIIInnnncccclllluuuuddddeeees s s s wwwweeeeaaaak k k k llllaaaannnngggguuuuaaaagggge e e e oooon n n n jjjjududududiiiicccciiiiaaaal l l l rrrreeeevvvviiiieeeew w w w that  
represents the lowest level of preemptive effect. 
A rule could not be remanded or invalidated by 
the court because underlying analyses were 
weak or important scientific information was 
excluded. The court would need to determine 
that the entire rulemaking was arbitrary and 
capricious based on the statute and not any-
thing that is required in the bill.

10.EEEEssssttttaaaablblblbliiiisssshhhheeees s s s a a a a ttttrrrraaaannnnssssppppaaaarrrreeeennnnccccy y y y ddddoooouuuubbbblllle e e e ssssttttaaaannnnddddaaaarrrrdddd.... 
OMB must disclose to the public information 
regarding the status of rules under review, 
changes made to rules, and communications 
related to the substance of a rule or contact 
with anyone not employed within the executive 
branch of the federal government. But neither 
the agencies nor Congress are subject to similar 
requirements. 

11.FFFFaaaailililils s s s tttto o o o eeeexxxxppppaaaand nd nd nd tttthhhhe e e e pupupupubbbblllliiiicccc’’’’s s s s rrrriiiigggghhhht t t t tttto o o o kkkknnnnoooow w w w 
aaaabbbboooouuuut t t t rrrreeeegggguuuullllaaaattttiiiioooonnnnssss. . . . The bill fails to acknowledge 
the Internet and ways to expand public access 
to information about rulemaking. It continues 
to rely on the poorly subscribed Federal Register 
and agency dockets based in Washington, 
which are accessed by those who can afford to 
pay lawyers to go through them.    

The Regulatory Improvement Act of 1999 is 
fundamentally flawed and will not lead to real reg-
ulatory improvement. The exemptions, loopholes, 
and lack of real judicial review will leave the vast 
majority of federal rules untouched by its analyti-
cal and reporting requirements.  For the less than 
1 percent of rules it will cover, S. 746 gives an 
agency greater opportunity to justify any regula-
tion but fails to give the public greater access to 
information or the legal tools needed to hold an 
agency accountable.

—Angela Antonelli is the Director of the Thomas A. 
Roe Institute for Economic Policy Studies at The Heri-
tage Foundation.
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THE LEVIN-THOMPSON PROPOSAL: HOW 
REGULATORY IMPROVEMENT VEERS OFF TRACK

ANGELA ANTONELLI

On March 25, 1999, Senators Carl Levin 
(D–MI) and Fred Thompson (R–TN) introduced 
S. 746, the Regulatory Improvement Act of 1999.  
In the Senate Governmental Affairs Committee 
report accompanying the bill (S. Report 106–110), 
the committee states that this legislation would 
“promote more open, better informed, and more 
accountable regulatory decisions.”1 Since 1994, 
each Congress has considered major reform pro-
posals to improve the regulatory decisionmaking 
process and its outcomes.2 The impetus behind 
these initiatives are concerns about: 1) the annual 
increases in the volume and costs of rules; 2) the 
one-size-fits-all approach of rules to address prob-
lems; and 3) the diminishing returns of regula-
tions—regulators chasing smaller and smaller 
risks at greater and greater costs. 

Today’s expansive federal regulatory bureau-
cracy, that includes at least 54 federal regulatory 

agencies spending more than $18 billion annually 
on regulatory programs,3 is 
slow, sloppy, and secretive 
about how it makes deci-
sions that affect the lives of 
all Americans—from the 
food they eat and the medi-
cations they take to how 
they use their private prop-
erty and run their busi-
nesses. The goal of 
regulatory improvement 
efforts is to turn this around 
and hold unelected federal 
regulators accountable for 
what they are doing and to 
demand that they do a bet-
ter job; including their 
efforts to protect public 

1. Regulatory Improvement Act of 1999, Report of the Committee on Governmental Affairs, United States Senate, Report 106–
110, July 20, 1999, p. 1. (Hereafter, “Senate Report 106–110.”)

2. During the 104th Congress, the major reform proposals introduced were: Title III of H.R. 9, the Job Creation and Wage 
Enhancement Act of 1995, S. 291, the Regulatory Reform Act of 1995, and S. 343, the Comprehensive Regulatory Reform 
Act of 1995. During the 105th Congress, S. 981, the Regulatory Improvement Act was the major reform proposal intro-
duced (the House had no similar bill).

3. Melinda Warren and Murray Weidenbaum, “The Rise of Regulation Continues: An Analysis of the Budget for the Year 
2000,” Regulatory Budget Report 22, Center for the Study of American Business, August 1999, pp. 17–18.



No. 1336 November 1, 1999

health safety and the environment. There are two 
important reasons why this is critically important. 
First, more lives could be saved—as many as 
60,000 annually—if resources are prioritized and 
targeted effectively.4 Second, eliminating unneces-
sary regulatory costs will reduce the drag on pro-
ductivity and economic growth. 

As currently drafted, the Regulatory Improve-
ment Act will affirm broad agency discretion, fail 
to improve public health, safety, and environmen-
tal outcomes significantly, and make it more diffi-
cult for Congress, the courts, and the public to 
hold agencies accountable for their decisions. It 
will have little impact on the vast majority of 
rules—including those that are subject to its ana-
lytical standards (less than 2 percent of final rules 
issued annually)—because of its serious loopholes, 
exemptions, and caveats. 

Ironically, while this proposal would make the 
White House’s regulatory watchdog, the Office of 
Management and Budget (OMB), more account-
able, it will do little to make the regulatory agen-
cies or Congress more responsible. Not 
surprisingly, the White House has stated its will-
ingness to sign the bill, while opposing other regu-
latory accountability bills in Congress.  S. 746 is a 
compromise between Senators Levin and Thomp-
son and the White House that is fundamentally 
flawed and will not lead to real regulatory 
improvement.  

A JUDICIAL LESSON ON 
REGULATORY IMPROVEMENT 

Since 1994, Congress has passed and the Presi-
dent has signed regulatory accountability laws that 
have largely proven to be ineffective. These 
include the Unfunded Mandates Reform Act of 
1995 (UMRA)5 and the Small Business Regulatory 
Enforcement Fairness Act of 1996 (SBREFA),6 
which amends the Regulatory Flexibility Act of 
1980. A recent court ruling illustrates the problem 
and teaches a very important lesson—a bill’s 
arcane choice of language can so severely change 
its legislative effect that its intent will never be 
achieved.

On May 14, 1999, the U.S. Court of Appeals for 
the District of Columbia struck down one of the 
most controversial Environmental Protection 
Agency (EPA) regulations in many years. The court 
put a halt—at least for now—to stricter ambient 
air quality standards for ozone and particulate 
matter (PM).7 Based on a lawsuit brought by a 
number of industry groups (led by the American 
Trucking Association), three states (Ohio, Michi-
gan, and West Virginia), Representative Tom Bliley 
(R–VA), and Senator Orrin Hatch (R–UT), the 
court concluded that EPA reasoning in promulgat-
ing the standards represented “an unconstitutional 
delegation of legislative power.”8

According to that decision, under the non-dele-
gation doctrine, EPA cannot so loosely interpret a 

4. See Tammy O. Tengs and John D. Graham, “The Opportunity Costs of Haphazard Social Investments in Life-Saving, in 
Robert W. Hahn, ed., Risks, Costs and Lives Saved (New York: Oxford University Press, 1996). See Chapter 8.

5. See U.S. General Accounting Office, Unfunded Mandates Reform Act Has Little Effect on Agencies’ Rulemaking Actions, GAO/
GGD–98–30, February 4, 1998.

6. See Dean Scott, “Small Business Regulatory Reform: Effectiveness of SBREFA Questioned,” Bureau of National Affairs Daily 
Report for Executives, September 10, 1999, p. C-1.

7. The court remanded to the EPA, but did not vacate, the July 1997 eight-hour ground-level ozone standard with directions 
to establish a better scientific basis for the 0.08 parts per million standard. In addition, the court ruled that EPA must con-
sider the benefit as well as the harm associated with ground-level ozone. The court did not “vacate the new ozone stan-
dards because the standard is unlikely to engender costly compliance activities,” because “the 1990 amendments extended 
the time for non-attainment areas to comply with the [old] .12 ppm ozone NAAQS [National Ambient Air Quality Stan-
dards],” which “preclude the EPA from requiring areas to comply either more quickly or with a more stringent ozone 
NAAQS.” The court did vacate the older standard covering particulate matter of 10 micrometers or smaller because EPA 
will “have to change the standard when its corrects the arbitrarily chosen PM[10] indicator,” and it requested briefing on 
the July 1997 standard for particulates that are 2.5 micrometers or smaller.
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statute that it becomes an unconstitutional delega-
tion of legislative power. The court concluded that 
EPA did not properly use the authority Congress 
delegated to it under Sections 108 and 109 of the 
Clean Air Act when it set the standards. Specifi-
cally, EPA had set numerical limits for both ozone 
and PM 2.5 without offering “intelligible princi-
ples”9 that explain why these standards would 
protect human health better than any other 
standard. 

For many, the court’s application of the non-del-
egation doctrine signals the resurrection of a 
potential new tool for challenging non-elected, 
executive branch regulators.10 Yet, if this were a 
game, the margin of victory would be much thin-
ner than it appears. The federal regulators pre-
vailed on many fronts, and a close reading of the 
decision brings home how close EPA came to lock-
ing these new standards into place. Without the 
application of the little known and infrequently 
used non-delegation doctrine by Judges Stephen 
Williams and Douglas Ginsburg, the outcome 
would likely have been quite different. 

In the end, the court, through its reasoning in 
American Trucking v. EPA, makes it abundantly 
clear that legislative loopholes and exemptions do 
matter, particularly when laws designed to hold 
regulators accountable are full of them. For 
example:

• TTTThhhhe e e e NNNNatatatatiiiioooonnnnaaaal l l l EEEEnnnnvvvviiiirrrroooonnnnmemememennnnttttaaaal Pl Pl Pl Poooolilililiccccy y y y AAAAcccct t t t 
((((NNNNEEEEPPPPAAAA) ) ) ) oooof f f f 1970.1970.1970.1970. Congress exempted all 
actions under the Clean Air Act from NEPA, 
including the preparation of an Environmental 
Impact Statement. The court concluded that 
there was nothing in “NEPA that requires the 

EPA in setting National Ambient Air Quality 
Standards [NAAQS] to consider or discuss 
matters that the Clean Air Act does not already 
permit or require.”11 

• TTTThhhhe e e e UUUUnnnnffffununununddddeeeed d d d MMMMaaaandndndndaaaatttteeees s s s RRRReeeeffffoooorrrrm m m m AAAAcccct t t t oooof f f f 
1919191999995 5 5 5 ((((UUUUMMMMRRRRAAAA)))).... Petitioners in the appeal 
argued that EPA is required by the Clean Air 
Act to prepare a Regulatory Impact Statement 
(RIS) and to choose the least burdensome from 
a range of alternative and permissible NAAQS.  
However, a weakness in UMRA’s judicial review 
language—“the inadequacy or failure to pro-
vide a[n] RIS…shall not be used as a basis for 
staying, enjoining, invalidating, or otherwise 
affecting an agency rule”—prevented the court 
from providing any relief.12

• TTTThhhhe e e e RRRReeeegggguuuullllaaaattttoooorrrry y y y FFFFlllleeeexxxxibibibibiiiililililitttty y y y AAAAcccct t t t ((((RRRRFFFFAAAA) ) ) ) oooof f f f 
1919191988880, 0, 0, 0, aaaas s s s amamamameeeendndndndeeeedddd.... Petitioners argued that 
EPA improperly certified that the revised 
NAAQS would not have a significant impact 
on a substantial number of small entities. 
Because the RFA only requires that the impact 
analysis consider the impact on those small 
entities subject to the rulemaking, the fact that 
the rules will have a broader, indirect impact 
on small entities that it would not regulate, 
cannot be considered by the court. Nothing in 
the SSSSmmmmaaaalllll l l l BuBuBuBussssiiiinnnneeeess ss ss ss RRRReeeegggguuuullllatatatatoooorrrry y y y EEEEnnnnffffoooorrrrcccceeeemmmmeeeennnnt t t t 
aaaand nd nd nd FFFFaaaaiiiirrrrnnnneeeess ss ss ss AAAAct ct ct ct oooof f f f 1996 1996 1996 1996 ((((SSSSBBBBRRRREEEEFFFFAAAA)))),,,, which 
amended RFA, did anything to close this loop-
hole.13

What the court decision revealed is that, despite 
overwhelming public opposition to the EPA’s Clean 
Air Act rulemaking,14 EPA was largely following 
the laws Congress created. If Congress wants to 

8. American Trucking Association v. the Environmental Protection Agency, D.C. Circuit Court of Appeals, No. 97-1440, 97-1441, 
May 14, 1999, p. 4.  See http://www.cadc.uscourts.gov/common/opinions/199905/97-1440a.txt (as of May 17, 1999). 

9. Ibid., p. 7.

10. See C. Boyden Gray and Alan Charles Raul, “The Courts Thwart the EPA’s Power Grab,” Wall Street Journal, May 18, 1999; 
see also George F. Will, “See You in Congress…,” The Washington Post, May 20, 1999, p. A29.

11. American Trucking Association v. the Environmental Protection Agency, p. 16.

12. Ibid.

13. Ibid., pp. 16–19. 

14. See Angela Antonelli, “Can No One Stop the EPA?” Heritage Foundation Backgrounder No. 1129, July 8, 1997.
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stop giving regulators a blank check, the Regula-
tory Improvement Act will not get the job done. It 
is not likely to be different or more effective than 
other recently enacted regulatory statutes .

FLAWS IN THE LEVIN-THOMPSON 
PROPOSAL

The Regulatory Improvement Act of 1999 
(S. 746) is a “comprehensive” regulatory reform 
bill that would: 1) require agencies to perform 
cost-benefit analyses for major rules;15 2) require 
agencies to follow risk assessment principles; 3) 
require agencies to subject to peer review any rules 
with an annual economic effect of $500 million or 
more; 4) provide for judicial review; 5) develop 
new guidelines for a cost-benefit analysis; 6) 
arrange for a study of comparative risk; and 6) 
require new executive branch oversight require-
ments.

S. 746 is very similar to another “comprehen-
sive” reform bill, the Regulatory Improvement Act 
(S. 981) considered during the 105th Congress. 
After the White House demanded several changes 
to weaken S. 981, Senators Levin and Thompson 
agreed in hope of assuring Senate passage and  
avoiding  a presidential veto. The 105th Congress 
ended without Senate action on S. 981.

This year, S. 981 was reintroduced as S. 746. In 
testimony before the Senate Governmental Affairs 
Committee on April 21, 1999, the White House 
indicated its willingness to sign S. 746 if it was 
passed in its current form. The bill was subse-
quently reported out of the committee on May 20, 
1999 by a vote of 11 to 5, with only one minor 
amendment.16 The bill has bipartisan support, 
including that of Senate Minority Leader Tom 

Daschle (D–SD). Nevertheless, many environmen-
tal and consumer groups continue to oppose the 
legislation this year because of a belief that it will 
endanger important regulatory protections.

How S. 746 Veers Off Track

The Regulatory Improvement Act of 1999 
focuses on establishing the analytical criteria, such 
as risk assessment and benefit-cost methods, that 
agencies should use as a guide for making deci-
sions. The bill’s sponsors claim the bill will 
“increase the accountability and quality of govern-
ment,”17 although it will do neither of these 
things. S. 746 simply puts into place a series of 
decisionmaking requirements that agencies will 
view as little more than hoops to jump through, 
because agencies are not held accountable in any 
real way for compliance with the standards.  His-
tory has shown that agencies will devote consider-
able time and legal resources (paid for by 
taxpayers) to determine ways to get around statu-
tory requirements that are imposed on them. 

The Regulatory Improvement Act makes sure 
that the regulators will succeed in a number of dif-
ferent ways.

1. IIIIt t t t aaaapppppppplilililieeees s s s tttto o o o a a a a ssssmmmmaaaall ll ll ll sssseeeet t t t oooof f f f rrrruuuulllleeeessss. . . .     

The benefit-cost and risk assessment 
requirements apply only to major rules [Sec-
tions 621(7), 623, 624]....  As shown in Table 1, 
between April 1, 1996, and September 30, 
1999, the federal government issued 15,280 
final rules. Of these, 222—less than 2 per-
cent—were major final rules with an annual 
economic impact of more than $100 million.  

15. A major rule is defined in Section 621(7) of S. 746 as a rule “that the agency proposing the rule or the Director [of OMB] 
determines is likely to have an annual effect on the economy of $100 million or more in reasonably quantifiable costs”; or 
“is otherwise designated a major rule by the Director [of OMB] on the ground that the rule is likely to adversely affect, in a 
material way, the economy, a sector of the economy, including small business, productivity, competition, jobs, the environ-
ment, public health or safe, or State, local or tribal governments, or communities.”

16. The Committee approved by unanimous voice vote a modified amendment that requires OMB to report to Congress in 
2002 an accounting statement and report containing an estimate of the total annual incremental benefits and costs of com-
plying with the provisions of S. 746.

17. See Regulatory Improvement Act of 1999, Senate Report 106–110, cover text.
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B1336Table 1

Major Minor Total

FY1996* 35 2,024 2,059

FY1997 59 3,873 3,932
FY1998 70 4,666 4,736
FY1999 58 4,495 4,553

222 15,058 15,280Total

Note: * Figures are from April 1, 1996 to September 30, 1996.
   GAO did not keep records prior to April 1, 1996.
Source: GAO, SBREFA Rules Report.

1 5 , 2 8 0  M a j o r  a n d  M i n o r  R u l e s
i n  t h e  L a s t  F o u r  F i s c a l  Y e a r s

Although the vast majority of rules 
are not major, they still impose costs. 
For example, the bill would not cover 
a rule that the agency determines 
imposes $90 million in costs plus 
other costs that are not “reasonably 
quantifiable.”18 By focusing only on 
major rules, agencies will have strong 
incentives to break apart their rule-
making activities into smaller rule-
makings to get around the statutory 
threshold. And the lack of oversight, 
both within the executive branch and 
Congress,19 suggests agencies will get 
away with it. OMB has the discretion 
to designate a rule as major only if it 
adversely affects the economy, but 
OMB should also be able to designate rules 
(including deregulatory actions) as major if 
they have a positive impact on the economy.    

2. IIIIt t t t eeeexxxxeeeemmmmpppptttts s s s ttttoo oo oo oo mmmmaaaannnny y y y rrrruuuulllleeeessss.  .  .  .  

Section 621(10) of the bill would exempt a 
broad range of rules for which there is no clear 
justification for such exclusion. These include:

• Rules related to the securities or commodi-
ties futures markets (issued by the Securi-
ties and Exchange Commission (SEC) and 
Commodities Futures Trading Corpora-
tion, respectively) and the telecommunica-
tions rules issued by the Federal 
Communications Commission;

• Rules that must be promulgated at least 
annually regardless of their content or sig-
nificance. There are many health care 
financing rules issued by the Health Care 
Financing Administration (HCFA) and 
agriculture marketing orders issued by the 
Department of Agriculture (USDA) that 

have significant budgetary and program-
matic impacts which would not be cov-
ered; 

• Tax rules or wage rules; and 

• Rules or agency actions that authorize or 
bar the introduction into or removal from 
commerce; or recognize or cancel recogni-
tion of the marketable status of a product, 
which includes pesticide rules issued by 
EPA or food and drug rules issued by the 
Food and Drug Administration (FDA). 
Many of these presumably are based on 
some scientific justification that will not be 
subject to the risk assessment and disclo-
sure requirements of S. 746. 

During the first three years of final rules 
issued under the Congressional Review Act, 
the FCC, SEC, HCFA, and USDA issued a sig-
nificant number of these types of major rules 
that would now be considered exempt.20 
Indeed, as Chart 1 suggests, a significant num-
ber of the major rules issued by agencies are 

18. See U.S. General Accounting Office, Comments on S. 746 –The Regulatory Improvement Act of 1999, April 21, 1999, GAO/T–
GGD/RCED-99-163, p. 2.

19. Susan E. Dudley and Angela Antonelli, “Congress and the Clinton OMB: Unwilling Partners in Regulatory Oversight,” 
Regulation, Fall 1997.
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B1336Chart 1
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Note: Between 4/1/96 and 9/30/96 there were 35 additional major rules.  
   Since GAO rules data did not break down the rules by agency during this time,
   these rules are not counted.  Thus, the total number of major rules from 
   4/1/96–9/30/99 is 222. 
Source: Heritage calculations based on the GAO, SBREFA Rules Report.
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Agriculture

Department of 
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Services
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likely to be exempt under 
S. 746 in the future. The 
consequences will be that 
very few rules will be sub-
ject to the reforms of S. 
74621 and there will be little 
change in the regulatory 
output of agencies over the 
long term.

3. IIIIt t t t aaaaffffffffiiiirrrrmmmms s s s bbbbrrrrooooaaaad d d d aaaaggggeeeennnnccccy y y y rrrruuuulllleeee----
mmmmaaaakikikikinnnng g g g ddddiiiissssccccrrrreeeettttiiiioooonnnn.  .  .  .  

Unfortunately, S. 746 
affirms an agency’s broad 
discretion to interpret a stat-
ute and justify its consider-
ation of a limited set of 
regulatory options.    Section 
621(6) contains a very 
important qualification in 
the definition of “flexible 
regulatory options.” Only 
options that “achieve the 
objectives of the statute” 
would qualify for consider-
ation. The agency would not 
have to consider options 
that may not have been con-
templated in the underlying 
organic statute but that 
could, in fact, be beneficial. 
This constraint also appears to be further nar-
rowed by excluding any option that “achieves 
the objectives of the statute” but fails to do so 
in a manner “addressed by the rulemaking.” 
Unfortunately, the Senate Governmental Affairs 
Committee report does not speak to these 
important words nor does it suggest any alter-
native interpretation or intent.22 And ambigu-

ous statutory language is a delegation of the 
power to interpret.

Section 623(b)(2)(A)(iv) leaves a significant 
amount of flexibility for agencies to determine 
what constitutes “a reasonable number of regu-
latory alternatives reflecting the range of regu-
latory options.” The definition of “flexible 

20. These rules include agriculture marketing orders, Medicare and other health care financing rules, telecommunications 
rules, and securities dealers and products. See also Angela Antonelli, “Two Years and 8,600 Rules: Why Congress Needs an 
Office of Regulatory Analysis,” Heritage Foundation Backgrounder No. 1192, June 26, 1998.

21. Many rules in Chart 1 would potentially be excluded including SEC, FCC, HCFA, as well as the USDA’s marketing orders 
and the U.S. Fish and Wildlife Service’s migratory bird hunting rules.

22. Regulatory Improvement Act of 1999, Senate Report 106–110, pp. 24–25.
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regulatory option” already gives an agency tre-
mendous discretion, and the added vagueness 
reflected in “reasonable number” appears to 
give an agency considerable latitude to select 
whatever alternatives it wants and, with rela-
tive ease, dispense with the responsibility of 
being accountable to the public for addressing 
a wide range of other available options. 

Regulators are often accused of interpreting 
laws passed by Congress in ways that Congress 
never intended. In the D.C. circuit court deci-
sion in American Trucking Association v. EPA, 
the court concluded that under the non-dele-
gation doctrine, EPA cannot so loosely inter-
pret a statute that it becomes an 
unconstitutional delegation of legislative 
power. Unfortunately, the vague qualifications 
in S. 746 more formally create the means by 
which an agency can justify its own interpreta-
tion of a statute and its choice of regulatory 
option. Indeed, if S. 746 had been in effect at 
the time EPA was developing its 1997 tighter 
air quality standards for particulate matter and 
ozone, the D.C. circuit court may not have 
struck them down. At best, the Regulatory 
Improvement Act would have joined the list of 
other regulatory accountability statutes like 
UMRA and SBREFA that were ineffective tools 
in stopping them.

4. IIIIt t t t llllaaaacccckkkks s s s eeeeffffffffececececttttiiiivvvve e e e ddddececececiiiissssiiiioooon n n n ccccrrrriiiitttteeeerrrriiiiaaaa....

The bill’s standard for an agency’s decision 
is: As long as the agency explains it, it can do 
it.        As the U.S. General Accounting Office 
(GAO) notes, “the centerpiece of S. 746 is its 
emphasis on cost-benefit analysis for major 
rules.”23 S. 746 establishes detailed procedures 
for reporting the benefit-cost analysis and 
alternatives (keep in mind the potentially nar-
row set of alternatives or options the bill allows 
agencies the discretion to include) considered 
during a rulemaking process. However, agen-
cies are not bound in any way to follow spe-
cific decision criteria; the bill only requires that 

an agency do a better job of explaining the rea-
soning for making a decision and the options 
considered, and to make the determination 
explicit. There is nothing to prevent an agency 
from issuing a final rule that is “not likely to 
provide benefits that justify the costs” or to 
select the option that would fail to “substan-
tially achieve the rulemaking objective in a 
more cost-effective manner, or with greater net 
benefits” than other alternatives it considers. 
Section 623(d)(2) simply requires an agency to 
include for the record a review and explana-
tion of the alternatives (and their benefit-costs 
estimates) not considered and why they were 
not adopted, e.g., for statutory or other con-
straints. 

5. IIIIt t t t ccccrrrreaeaeaeatttteeees s s s lllloooooooophphphphoooolllleeees s s s tttto o o o aaaavvvvooooiiiid d d d aaaannnnaaaallllyyyyssssiiiis s s s 
rrrreeeeqqqquuuuiiiirrrreeeemmmmeeeennnnttttssss....

Section 623(f)(1) allows an agency to adopt 
a major rule without doing the required cost-
benefit analysis if the agency finds “good 
cause” that “conducting the regulatory analy-
sis…before the rule becomes effective is 
impracticable or contrary to an important pub-
lic interest,” and publishes a notice in the Fed-
eral Register. If a major rule is adopted without 
the analysis completed in advance, Section 
623(f)(2) states the “agency shall comply…as 
promptly as possible unless the Director [of 
OMB] determines that compliance would be 
clearly unreasonable.” As GAO notes, 23 of 
122 final rules that were considered “major” 
under the SBREFA (which includes the Con-
gressional Review Act) and published between 
March 29, 1996, and March 29, 1998, were 
issued without previous Notices of Proposed 
Rulemaking (NPRMs).24 Thus, it is possible 
that as much as one-fifth of the final major 
rules—approximately 10 major rules a year—
will never be subject to the initial or final ana-
lytical requirements in S. 746.  

As GAO concludes, “Congress may want to 
review the implementation of this part to 

23. See U.S. General Accounting Office, Comments on S. 746—The Regulatory Improvement Act of 1999, p. 3.

24. Ibid., p. 5.
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ensure that the initial regulatory analysis 
requirements apply to all the rules that it antic-
ipated.”25 

6. IIIIt t t t ffffaaaalllllllls ss ss ss shhhhoooorrrrt t t t oooon n n n rrrriiiissssk k k k aaaasssssssseeeessssssssmmmmeeeennnnt t t t ttttrrrraaaannnnssssppppaaaarrrr----
eeeennnnccccyyyy.  .  .  .  

Section 624, Principles for Risk Assess-
ments, is perhaps the strongest and best part of 
S. 746, although it is important to keep in 
mind how few rules will be covered by its 
requirements.  Section 624(a)(1)(B) states:

Risk assessments conducted…shall 
be conducted in a manner that 
promotes rational and informed risk 
management decisions and 
informed public input into    and 
understanding of the process of 
making agency decisions.

However, there are some important ways in 
which the risk analysis requirements can be 
improved consistent with this stated purpose.  
For example:

• PPPPuuuubliblibliblic c c c TTTTrrrraaaannnnssssppppaaaarrrreeeennnnccccy y y y aaaand nd nd nd IIIInnnnppppuuuutttt. . . . Most 
notably, Section 624(d) states: 

The agency shall inform the 
public when the agency is 
conducting a risk assessment 
subject to this section and, to the 
extent practicable, shall solicit 
relevant and reliable data from 
the public. The agency shall 
consider such data in conducting 
the risk assessment.

This language does not suggest a particular 
point in the risk assessment development pro-
cess for when the public will be informed, how 
it would be informed, and whether the agency 
will disclose to the public sufficient informa-
tion so that the public can determine what 

data make most sense to bring to the agency’s 
attention. Agencies should not only ask the 
public for data, but also provide the public 
with information about all the relevant data it 
possesses and intends to rely upon at the time 
it provides notice to the public. The earlier in 
the risk assessment process this occurs, the 
better. Although the Senate Governmental 
Affairs Committee report notes that this lan-
guage is to “make the process more transparent 
and accountable” and reflects the belief that 
public involvement should occur at all stages 
of risk management,26 it is not clear that this 
information stage must occur earlier than the 
proposed rule stage when the agency provides 
the risk assessment as required in initial regu-
latory analysis outlined in Section 623(b)(2).

• SSSSuuuubbbbssssttttiiiittttuuuuttttiiiioooon n n n RRRRiiiisssskkkkssss.... Unfortunately, Sec-
tion 621(11) excludes from the definition 
of risk any “risks attributable to the effect 
of an option on the income of individuals.”  
The effect of this exclusion is to prevent the 
use of “health-wealth” analysis. Such analy-
sis seeks to estimate the extent to which a 
regulatory action may affect health due to 
income effects triggered by changes in the 
relative price of a good that is affected by  
the regulation.27 For example, if EPA bans 
a pesticide for use on fruits and vegetables 
and consumers must then pay higher 
prices for these items because producers 
are forced to use higher priced substitutes, 
consumers may ultimately eat fewer fruits 
and vegetables, and that will have a nega-
tive health effect. S. 746 should allow for 
consideration of risks triggered by the 
reduction of income.

• CCCCoooommmmppppaaaarrrraaaattttiiiivvvve e e e RRRRiiiissssk k k k AAAAnnnnaaaallllyyyyssssiiiissss.... Section 
624(g) asks agencies to perform compara-
tive risk analysis “when scientific informa-
tion that permits relevant comparisons of 

25.  Ibid.

26. Regulatory Improvement Act of 1999, Senate Report 106-110, p. 43, and footnote 79. 

27. Randall Lutter and John F. Morrall, “Health-Health Analysis: A New Way to Evaluate Health and Safety Regulation,” Journal 
of Risk and Uncertainty, Vol. 8, No. 1 (1994), pp. 43–66.
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risk is reasonably available.” A comparative 
risk analysis is very valuable to help the 
public understand how its government 
allocates resources to address risks and 
whether an agency is “focusing its efforts 
on the right problems.”28 However, this 
section does not establish any trigger to 
ensure that these types of comparative risk 
analyses are indeed performed by agencies.

7. IIIIt t t t lllleeeeaaaavvvveeees s s s ppppeeeeeeeer r r r rrrreeeevvvviiiieeeew w w w ddddiiiissssccccrrrreeeettttiiiioooon n n n wwwwiiiitttth h h h tttthhhhe e e e 
aaaaggggeeeennnnccccyyyy. . . . 

Section 625 requires peer review for benefit-
cost analysis for rules that cost more than $500 
million annually, resulting in an even smaller 
portion of an already tiny set of rules to be 
subject to this requirement. Although S. 746 
does include a requirement that agencies con-
duct “independent” peer review for required 
cost-benefit and risk assessments, the way the 
bill language is crafted allows agencies to 
determine what kind of review—whether for-
mal or informal—is warranted. In addition, 
such peer review would not be necessary if the 
agency and OMB already determined that the 
rule has been subjected to “adequate” peer 
review.  In the case of EPA’s 1997 air standards, 
both EPA and the White House took the posi-
tion that the standard had undergone more 
than adequate peer review; based on the scien-
tific evidence, many in Congress and else-
where strongly disagreed. 

As written, S. 746 appears to do little to pre-
vent such situations from happening in the 
future and might actually strengthen an 
agency’s position by allowing it to designate a 
variety of procedures, for reviewing the science 
that serves as the basis of a rulemaking, as 
“peer review.” 

S. 746 also allows peer reviewers to include 
those individuals who are under contract or 

receive federal funds from the agency issuing 
the rule it is reviewing, raising conflict of inter-
est concerns. There is also no requirement in 
S. 746 that the rule necessarily highlight or 
discuss the peer review process, or its conclu-
sions, in a way that is easily accessible and 
understandable to the public. An agency is 
simply required to make it “available to the 
public.”

8. IIIIt t t t aaaalllllllloooowwwws s s s eeeeaaaacccch h h h aaaaggggeeeennnnccccy y y y tttto o o o aaaaddddooooppppt t t t iiiitttts os os os owwwwn n n n 
aaaannnnaaaallllyyyyttttiiiiccccaaaal l l l gggguuuuiiiiddddeeeelilililinnnneeeessss....  

Section 628 requires agencies to develop 
their own guidelines, consistent with guide-
lines first issued by OMB, for risk assessment 
and benefit-cost analysis. Each agency can 
develop its own benefit-cost guidelines and 
White House offices, such as OMB, the Office 
of Science and Technology Policy, and the 
Council of Economic Advisers, must evaluate 
these guidelines and work with the agencies to 
improve them and make them consistent with, 
although not the same as, OMB’s own guide-
lines. In January 1996, OMB issued a set of 
“Best Practices” guidelines for preparing an 
economic analysis—after a two-year review by 
an interagency group.  

A 1998 GAO study examined 20 regulations 
issued by 5 agencies, between July 1996 and 
March 1997, to determine the extent to which 
those analyses contained best-practices ele-
ments recommended by OMB.29 GAO found 
that agencies could improve the development, 
documentation, and clarity of their regulatory 
economic analyses. For example, 6 out of the 
20 rules did not assign dollar values to bene-
fits, 6 out of the 20 identified net benefits, and 
5 out of 20 did not discuss alternatives to the 
proposed regulatory action.30 In a 1997 GAO 
study, 8 of 23 EPA rulemakings examined did 
not discuss or explain key economic assump-
tions.31  

28. Regulatory Improvement Act of 1999, Senate  Report 106–110, pp. 44–45. 

29. U.S. General Accounting Office, Regulatory Reform: Agencies Could Improve Development, Documentation and Clarity of Regu-
latory Economic Analyses, GAO/RCED–98–142, May 1998.

30. See U.S. General Accounting Office, Comments on S. 746—The Regulatory Improvement Act of 1999, p. 3.
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Instead of bringing consistency and clarity to 
regulatory economic analyses, methods, and 
reporting by agencies—which could be done 
by requiring agencies to follow OMB’s existing 
“Best Practices” guidelines—S. 746 would only 
make the differences across agencies more 
likely as each agency developed its own guide-
lines “consistent” with another set of guide-
lines prepared by OMB. And, if agencies are 
not using consistent methodologies, their 
results will not be comparable. This principle 
is very important if any meaningful form of 
regulatory accounting is to be conducted or 
estimates of benefits applied across regulations 
and agencies for comparable risk.32 

9. IIIIt t t t aaaalllllllloooowwwws s s s iiiinnnneeeeffffffffeeeectctctctiiiivvvve e e e jjjjududududiiiicccciiiiaaaal l l l rrrreeeevvvviiiieeeewwww. . . . 

The judicial review language in Section 627 
is extremely weak and represents the lowest 
level of preemptive effect. S. 746 reinforces the 
fact that it would defer to any underlying 
organic statute. In addition, if any agency fails 
to perform the required analysis, a court may, 
“giving due regard to prejudicial error,” 
remand or invalidate the rule. This language 
weakens the provision, because it now says 
that there has to be evidence that the error 
would have resulted in a different rule all 
together. Agencies, not surprisingly, would 
suggest that the error was harmless and a dif-
ferent rule would not have been issued absent 
the error. In addition, the bill’s good cause 
exemption now allows the OMB Director to 
determine that it would simply be “unreason-
able” to go back and do the required analysis 
after a rule has been issued. The court, for 
example, could point to this determination as 
the basis for concluding that the error would 
not have resulted in a different rule.

Finally, the provision as modified makes it 
clear that a rule could not be remanded or 
invalidated by the court because the underly-
ing analyses were weak. The court would need 
to determine that the entire rulemaking was 
arbitrary and capricious. If the benefit-cost 
analysis was poorly done or some important 
scientific data were excluded in developing a 
rule, a court would not conclude that the 
agency violated  S. 746 and, thus, the rule 
could still stand.33

10.     IIIIt t t t eeeesssstatatatabbbblilililisssshhhheeees s s s a a a a ttttrrrraaaannnnssssppppaaaarrrreeeennnnccccy y y y ddddoooouuuublblblble e e e 
ssssttttaaaannnnddddaaaarrrrdddd. . . .     

Section 633 imposes disclosure require-
ments on communications between the White 
House Office of Management and Budget and 
agencies. As the Senate Governmental Affairs 
Committee report notes, “this has been an area 
of particular concern to the Committee for 
almost 20 years…many in Congress were con-
cerned about guaranteeing the openness of the 
regulatory review process to instill public con-
fidence and equal access in such review.”34  

OMB must disclose to the public informa-
tion regarding the status of rules under review, 
changes made to rules, and communications 
related to the substance of a rule or contact 
with anyone not employed within the execu-
tive branch of the federal government. The law 
also would generally require OMB to release 
rules within 90 days, although the Director of 
OMB can extend that review time. These 
requirements might be considered to be an 
impermissible intrusion by Congress into the 
prerogatives of the executive branch, notably 
the ability of the President to communicate 
with agencies. At a minimum, these transpar-
ency requirements reflect a double standard 
because neither the agencies nor Congress are 

31. Ibid.

32. For a more detailed discussion, see Susan Dudley and Angela Antonelli, “Shining a Bright Light on Regulators: Tracking 
the Costs and Benefits of Federal Regulation,” Heritage Foundation Backgrounder No. 1142, September 30, 1997.

33. For some examples of how the judicial review provision is intended to operate, see Senate Report 106–110, pp. 51–52.

34. Regulatory Improvement Act of 1999, Senate Report 106–110, p. 58. 
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subject to similar requirements. Why should 
agencies not have to disclose their communi-
cations with anyone not employed by the exec-
utive branch of the federal government?  If 
OMB is subject to these rules, Congress and 
the agencies also should be subject to them.  

11. IIIIt t t t ffffaaaailililils s s s tttto o o o aaaacccct t t t aaaaffffffffiiiirrrrmmmmaaaattttiiiivvvveeeelllly y y y tttto o o o eeeexxxxppppaaaannnnd d d d tttthhhhe e e e 
ppppuuuubliblibliblicccc’’’’s s s s rrrriiiigggghhhht t t t tttto o o o kkkknnnnoooow w w w aaaabbbboooouuuut t t t rrrreeeegggguuuullllaaaattttiiiioooonnnnssss....

Too often, agencies maintain public dockets 
in Washington to which few people, other than 
those who can pay to have attorneys pour 
through the files, have access to see how major 
decisions are made—most notably, the benefit-
cost and risk assessments that represent the 
major elements of S. 746. The bill would do 
little to change this process or force agencies to 
develop other ways to communicate informa-
tion about rulemakings as early and as much 
as possible.  

What S. 746 does do is require agencies to 
include executive summaries in their proposed 
and final rules that explain the analysis behind 
the decision. However, as history suggests and 
the GAO has noted, such summaries will prob-
ably meet the minimum requirements of the 
law, but lack clarity and thoroughness, and, 
ultimately, will not be much help when they 
appear only in the little known, and little read, 
Federal Register. S. 746 could do a lot more to 
enhance public accountability and transpar-
ency if it took steps to require agencies to take 
affirmative action to broaden the disseminating 
information, such as better use of the Internet 
and through improved and expanded use of 
the Federal Register, to the public and poten-
tially regulated entities. 

S. 746 is Fatally Flawed

Together, these flaws in the Regulatory Improve-
ment Act simply put in place a series of require-
ments that agencies will view as easy hoops they 
must jump through. The ambiguous language, 
loopholes, and exemptions only affirm an agency’s 
broad discretion to regulate as it deems necessary. 
Sadly, then, this bill would simply continue the 
legacy of “reform” from 1994 that, as the D.C. Cir-

cuit Court of Appeals noted in the American Truck-
ing Association v. EPA, will do little to affect the 
regulatory decisionmaking process and its out-
comes. Agencies will devote considerable time and 
legal resources (at taxpayer expense) to determine 
ways to get around the statutory requirements 
imposed on them. And Congress and the public 
remain ill-equipped to stop them.

Much more is still needed before this bill will 
work to improve regulatory decisionmaking and 
lead to better outcomes that save more lives. The 
lack of accountability of agencies today will not be 
effectively addressed by simply codifying more 
rules that they can easily avoid. The solution ulti-
mately lies in correcting the inherent disadvantage 
of Congress and the public with respect to making 
regulatory decisions. Congress and the public have 
as much a right to debate regulatory priorities and 
spending as they do the annual federal budget. 
One way to ensure this happens is to put back 
effective checks and balances between Congress 
and the agencies. A good way to start to do this is 
to refuse to allow the regulators to be evasive, elu-
sive, and secretive about how they make their 
decisions.

ALTERNATIVE APPROACHES

Congress is considering a number of proposals 
that would enhance the public’s right to know 
about the decisions regulators make and that 
would hold them accountable. Ironically, the 
Administration usually opposes such regulatory 
right-to-know measures. Rather than debating the 
merits of S. 746 as currently drafted, Congress 
should take steps to put real regulatory improve-
ment back on track by focusing on a number of 
regulatory accountability proposals already intro-
duced in existing legislation. For example, the 
Senate should consider the Regulatory Right to 
Know Act of 1999 (S. 59/H.R. 1074) and the Man-
dates Information Act of 1999 (S. 427/H.R. 350), 
which have already passed the House of Represen-
tatives.  

In addition, Congress should take steps to give 
itself resources dedicated solely to oversight of the 
regulators. The Truth in Regulating Act (S. 1244) 



12

No. 1336 November 1, 1999

and the Congressional Accountability for Regula-
tory Information Act (S. 1198) would establish 
mechanisms for Congress to analyze and track 
rules.  Congress also should move forward with 
the very good risk assessment principles in S. 746 
as a separate proposal, as Senator Trent Lott (R–
MS) proposed in the second session of the 105th 
Congress in the Risk Assessment Improvement Act 
of 1998 (S. 1728). These are just a few examples of 
the proposals being considered in Congress that 
seek to improve the regulatory system by making 
it more accountable.35

The tyranny of the federal regulatory system can 
only be ameliorated by injecting true democracy 
into the process. Federal regulators have little 
incentive to maximize the dissemination of infor-
mation and public participation in the rulemaking 
process because this makes them vulnerable to 
challenge. For Congress, this ultimately means it 
must act to give the public a larger window into 
the world of rulemaking and a seat at the table. 
Congress must take steps to open up regulators’ 
books to scrutiny, demand more information and 
analyses, and foster a healthy system of checks and 
balances where no one party holds all the 
resources and information. 

Today, regulators are increasingly making value 
judgments about society’s needs and priorities. 
Americans elect representatives who reflect their 

interests to make those judgments for them. 
Unlike the citizens of many European nations, 
Americans have no desire to turn major policy 
decisions affecting their lives to an elite core of 
professional bureaucrats who would determine 
their future, their health, and their prosperity. 

CONCLUSION

The Regulatory Improvement Act of 1999 
(S. 746) is a compromise between Senators Levin 
and Thompson and the White House that is fun-
damentally flawed and will not lead to real regula-
tory improvement. The exemptions, loopholes, 
and lack of real judicial review in the bill will leave 
the vast majority of federal rules untouched by its 
analytical and reporting requirements. For the less 
than 1 percent of rules it will cover, S. 746 pro-
vides agencies with the opportunity to justify any 
regulatory outcome while failing to give the public 
either greater access to information or the legal 
tools needed to hold agencies accountable. Con-
gress should take a second look at a number of 
other proposals before Congress that would do 
much more to put real regulatory improvement 
back on track.

—Angela Antonelli is the Director of the Thomas A. 
Roe Institute for Economic Policy Studies at The Heri-
tage Foundation and a former Assistant Branch Chief 
in OMB’s Office of Information and Regulatory Affairs.

35. For a more complete list of legislative proposals, please see the “Congress and Regulation” section of http://www.regula-
tion.org.


